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3SJIOUHMHAYUKO YAPYSKEWE Y ME DYHAPOJHOM 
KPHBUYHOM HPABY 


Caxetak: 3104HHa4KO yOpyxKerbe TipescTaBJbaslo je KPHBM4YHO Jeo 3ajen- 
HHYKOr IlaHa HW 3aBepe, OMHOCHO MocebaH OOK 304nHa TPOTHB MuUpa, KOjH je 
Kao TakaB ucTHIaH y HupHOepuikom u Tokujckom mporecy. Y HoBHjoj mpakcu 
MehyHapoHux KpHBHYHUX CyOBa OBaj] MHCTHTYT Ce Ha M3BeCTaH Ha4YHH KOpHCTH, 
asd HeroBa (PyYHKUNja YecTo je Ho~pehena NOMMTHYKHM 30yMoTpebama. EtruKetu- 
parbem ofpeheHux MOUMTHYKUX perxKHMA ,,3JIOUMHAYKMM y]py2%KeHeM” O cTpaHe 
T3B. MehyHapowHHX MONHTHYKHX eMTa oMoryhaBa ce LIMpoKH MaHeBapcKH IIpoc- 
TOP 3a OlpaBsaBakbe HUXOBHX ,,XyMaHHTapHux HHTepBeHUWja” Koje cy Mocuequua 
ylipaBo 3ajeqHW4Kor 3104HHAYKOr Wsba. OF MoMOBMHe XX Beka WO JaHac Moryhe 
je H{eHTHpuKOBaTH Hu3 TOBpeza MehyHapogHOr MpaBa HacTaMx Kao Mocuequua 
WeNOBaba 3IOUMHAYKOr yApy2Kerba, a Koja ce HacTaBJba ca TOBehaHHM HHTeH3HTe- 
TOM. YKOJIMKO Ce HacTaBH Ca IIPHKPHBeHMM JeOBaHeM TpaBHXx 3IOUMHAYKUX yJ- 
pykerba riaBHu Ucxoy Hehe OuTH NocTH3aHe CBeTCKOr Mupa Hero xeremonyje. Jla 
0M ce OBaKBa TeHJCHIMja cupeysia Hy2KHO je peyepuHucaTH MecTo 3n04HHayKor 
yapyxera y MelhyHapoqHOM KpHBHYHOM [paBy, ykKa3aTH Ha [epMaHeHTHe 
cily4ajeBe HHXOBOr AeOBakba, HUXoOBe CyOjeKTe H HayHHe Ha KOje TH HCTH CyOjexK- 
TH M30eraBajy OATOBOPHOCT. 

Kspyune peun: 3n04nHaykKo yapyKerbe, UpaBo, MehyHapoqHU cyy4ajeBu, 
UMEbCHULe. 


YBo 


Muoru yorahaju y UcTOpHjH Koj cy 3a MOCMeAMIy MMasIM CTpaylarwe BeMKOr 
Opoja Jby 4M HacTasIM cy Kao MocNequMa MeMarolike UAeoMorMje pa3sIM4YHTHXx Nouu- 
TWYKUX WIM MMJIMTaHTHHX KIMKa. Y MehyHapoqHOM KpMBH4HOM TIpaBy OHO je 
VMCHTUPUKOBAHO KAO ,,yYIPyKCHM 3IOUMHAYKM TMOLYXBaT” OJHOCHO ,,3/IOUMHAYKO 
yapyxerbe”’. 
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Tloq w3pa30M 3IOUMHAYKOT yApyxKelha WOApasyMeBa Ce: ,,...yYeCTBOBAabe y 
W3BplleHy KPHBHUYHUX ela Koja HacTajy Kayla ce BHIe OcoOa Koje HMajy 3ajer- 
HHYKM Wb yKbyye y 3ajeqHH4ke KpHMuHaHe akTHBHOCTH...” (Boas et al. 2007, 
16). Y TeopuHjckoM cMHcJIy OBakBa edpuHHUMja Moxe ce CMaTpaTH MOTIYHOM, 
MelhyTHM y [pakKTH4HOM CMMCJly HeHa HeoxpeheHocT orsieya ce y TyMayemy 
3IOUMHAYKOr yApyxKerba Kao: (a) moceOHor OOsIMKa H3BplleHa KPHBHYHOr ea WIM 
(6) noceOHor oOsMKa OATOBOpHOcTH. 


AKO ce 3/IOUMHaYKO yApy%Kerbe MocmMatTpa ca aciiekTa moceOuor oOHKa H3- 
BplleHa KpHBH4HOr esa MOTpeOHO je pas3MOTPHTH HeKOHKO MoryhuHoctu: (1) kao 
pada U3BpUleHa Y OKBUPy MHKPHMHHMCaHHx KPHBHYHHX Jesla y Cratyty; (2) Kao 
pada yHuBep3asHOr KpHBHYHOr esa; (3) kao payta y CTuLajy ca ApyrHuM paywa- 
Ma KPpHBHYHOr Jewa. 

Y TIpBoM cylyyajy pasha W3BplieHa Nospa3syMeBa MOcTojawe KyMYyaTHBHe 
TlOBe3aHOCTH H3Mehy M3BpUieHa HHKPHMHHMCAaHOr jleyla y KOMe je Hev30cTaBHa 
KOMIOHeHTAa TOCTOjawe 3IOUMHAYKOr WWJba, OFHOCHO opraHv3aunje. Tunnuan 
lipHMep HaBeyeu je y HupHOepuikoM mponecy Kao 304HH TPOTHB MUpa KojH Oby- 
XBaTa: IlaHupakbe, IpulIpeMy, HHHUupare wiM BOherwe arpecuBHOr pata WIM pata 
KOjH KpliM MelyHapogHe yroBope, clopa3yMe WIM OOaBe3y, HIM yyelthe y 3ajer- 
HHYKOM IiaHy Wi 3aBepu (CIMT 1946, Art. 6). 

304HHAdKO yApy%kKerbe Kao palba yHMBep3aIHOr KPHBHYHOr Wella MOxKe ce 
HACHTHPUHKOBATH KpO3 MojeqMHayHe Tayke ONTyKHHUe y ToKujcKom mpouecy, y 
KOjHMa Je HarwiaiieHo Ja cy: ,,CBH ONTYKeHH 3a yApyKMBalbe Kao JIMepu, opranu- 
3aTOpH, HHMUMjaTopu wim cayuecHuun u3Mehy |. janyapa 1928. u 2. cemtemOpa 
1945. roqMHe y CMHCJIyY BOjHe, MOMOpPCKe, MOJHTHUKe MH CKOHOMCKe JOMHHaLllNje y 
Uctouno) A3nju, Tauuduxy, Ungujckom okeany...cyceqHHM p2kaBaMa MU OCTpBH- 
Ma” — koje ce y HapeHMM TadkaMa OMTyxKHHUe pasrpahyjy Ha ,,3aBepy” y cMuCIy 
, lIpulpeme WH Bohere arpecuBHor pata” (Boister and Cryer 2008, 18-33). 

3104MHAYKO yApy2Kere y CMHCIIy pale Koja je y cTHUajy ca Apyrum paz- 
HaMa KPHBHYHOr ea Mo_pasyMeBa OcCTH3ame HMCTOr UMJba MpHMeHOM pa3- 
JIMYHTHX MeTOAOOWIKHX IIpuctyna. Kao mpuMep Morao On ce y3eTH HeKH WMJb Koj 
ce MOCTWKe KOHBCHUMOHAIHUM MeTOJaMa pata, a YMjM ecpeKaT ce Nocielllyje aeK- 
BaTHHM MeTOJaMa IIponaraHyHor WewoBawa. Kpo3 onliry mponaranyy sbyqu ce 
lipHipemajy 3a Oynyhe paTosBe, Tako NpomaraHyza WupeKTHO moycTuye Ha moceOHe 
arpecuBHe WHJbeBpe (Kearney 2007, 35). YmpaBo oBaj OOK H3BpleHa KpHBHYHOr 
Tesla WpexcTaBsba jeqaH O YecTHX BUAOBa 30yNoTpebe MehyHapogzHOr KpHBHYHOr 
lipaBa, jep ce HeroBa MoryhHocT y pakcu 3aHeMapyje, a riaBHH HOCHOUM uyAeje 
YApY2KeHOr 3OUMHAYKOr MOAyxXBata YCHeWHO ECKMBHpa]y KPHBHYHY OJTOBOpPHOCT. 


CxBaTalbe 3/IOUHHAaYKOr yipyxerba Kao ToceOHor OOMKa OATOBOpHOcTH je 
0 MojeqHHAM UpaBHuuna: ,,[lapaqoKcasIHO, BHUIe Hero CuIO*KeH HW aHaJIMTHUKH 
ociiopaBaH OOJIMK OTOBOPHOCTH KOjH je Npemosnat y mpakcu Beha ad hoc cyjosa, a 
c Apyre crpaHe MMIJIMUMTHO OOyxBaheH Kao OOK OgroBopHoctTu 7/6 (1) ad hoc 
Craryta”! (Boas et al. 2007, 16). 


' OnpenGe un. 7. cr. 1 ogHocu ce ua Axypupanu craryr Mehynapoguor Kpupuunor cyya 3a OuBLTy 
Jyrocnasujy (ICTY), qox ce un. 6. ct. 1 oqHocn Ha Cratyt Mehyuapoguor kpuBuyHor cyya 3a Pyanay 
(ICTR). 
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Vimajyhu y Buay CyIIpoTcTaBJbeHOCT CTaBOBa O CXBaTaHby 3IOUMHAYKOr yA- 
pyxkerba Kao moceOHor oOsIMKa OATOBOpHOCTH HcTHYY ce Ba WuTara: (1) 300r yera 
je 310O4MHaYKO yApykKerbe TIpuxBaheno Kao OOMK OZTOBOpHocTH y PHMcKOM cTaTy- 
Ty KaO KOHaYHO peiere u (2) Ja au ce AesbuHucaweM 304HHAaYKOr yApyxkera 
W3pPHYHTO Kao OOHKa OJTOBOPHOCTH pelliaBa TpoOsemM H3BplleHa padbu Moje qHH- 
la WIM rpyiie Koja MMa 3ajeHH4KH WMIb? 

Tlopey mpoOsemMa MatTepHijasHo-lpaBHor KapakTepa y pellaBatby KOHa4HOr 
TouOKaja 3IOUMHAYKOr yApyxkera y OKBUpHMa MelhyHapogxHor KpHBMYHOr pasa 
HYKHO je pa3MOTPHTH KaKO peasIHe MOryhHOcTH H3BplWeHa 3IOUMHAYKOr MOWyXBa- 
Ta, TaKO M OHe akTe KOjH Cy HacTasIM KaO TlOceqMa MpHKpHBeHOr AeOBarba 
3NOUMHAYKOr yApyxKerba. 


Hupnoepmxknu u Tokujcku mporec 


304MHAYKO yApyKerbe y ahaiu3u OOMKa W3BpllieHa esa, OMHOCHO OOsIMKa 
OJTOBOPHOCTH UcKa3yje ofpehene creyMpuyHOCTH y 3aBHCHOCTH OJ Tora a JIM je 
mpeyMet HupuHOepuikor wim Tokujckor mporeca. 

Y Hupubepwxom npoyecy 304nMHauKO yApyxewe OusIo je KOHUMMApaHo 
Kpo3 pape 3ajeqHM4Kor TlaHa HM 3aBepe OAHOCHO TMojeqHHe pafibe y OKBUpy 
304HHa IpOTHB Mupa, IPH YeMy Je OFTOBOPHOCT AepuHNcaHa HHAMBULyaHO Kpo3 
TlOje{MHayHe aKkTe ONTYKCHHX HIM KpO3 HUXOBY OOjeKTHBHY (KOMaHHY) OATOBop- 
HOCT y MOJHTHYKUM HW BOJHHM OpraHv3allujama ca oOerexKjeM yaApyxKeHor 
3IOUMHAYKOr MOAYXBatTa. 

3ajeqHH4KH IaH MW 3aBepa OOyxBaTao je KOHKpeTH30BaHe WHJbeBe yApyrKe- 
HOr 3IOUMHAYKOr WOAYXBaTa, WOK je 304HH MpOTHB YOBeYHOCTH NOTBphuBao WHIb 
HW OATOBOPHOCT AeuOBarwa. 300r KyMys1aTHBHe MOBe3aHOCTH OBa Ba KPHBHYHA Jeva 
y HupxOepmikom nocTynky Beoma YecTa MojaBa Ousia je Wa ce OlTyxKeHH HCTOBpe- 
M€HO Tepete 10 06a OCHOBa H Ja 10 ucTuUMa Oyzy ocyhenu. 

Mehy TakBuM cilyyajeBuMa u3yBajajy ce: (1) Pynond Xec (Rudolf Hess) — 3a 
aKTHBHO yueuthe y payy ca wulerayIHOM HallMCTHYKOM HapTHjoM HM MHUUMpatee arpe- 
cuje mpotus Ayctpuje, Uexocnopayxke u IoscKe (IMT 1946, 103-105); (2) Joxum 
cou Puodentpon (Joahim fon Ribbentrop) — Munuctap WHOcTpaHux mocuoBa He- 
Ma4yKe 3a aKTHBHO yyeuthe y maHoBuMa arpecuje mpoTuB Uexocsosayke, Iosbcxe, 
Hopsemrke, Jlancxe, [puxe u Kpasesune Jyrocnasuje (IMT 1946, 105-107); (3) 
Bunxemm Kajten (Wilhelm Keitel) - Bucoku koMaH]aHT Opy2KaHHux cHara (OK W) 3a 
aKTHBHO yyelthe y ipHtTucuumMa Ha Ayctpujy payu aneKcnje, Wlanupary u peasn- 
3allMju Hatlaga Ha Uexocnosayuxy, Hoppemxy, [pury, Jyrocnasujy u CCCP (IMT 
1946, 108-109); (4) Ampex Posenepr (Alfred Rosenberg) — wed ATIA (APA) 3a 
aKTHBHO yyelthe y MpHipemMu uM WaHupamy Hatlafa Ha Hoppelrky, a y CBOjcTBy 
XUTJICPOBOr ,,.MOJHTHYKOT CaBeTHHKa” 3a TIPHMpeMy HeKOMKO HalpTa WiaHoBa oO 
ycllocTaBybamy yilpaBe Ha oKyuMpaHo] UctrouHoj TepuTopujH WH HHXOBy KacHH]y 
peamu3aunjy (IMT 1946, 113-114); (5) Epux Paugep (Erich Raeder) — gross— 


> ATIA (APA) — Kannenapuja 3a HHOcTpate MocuoBe. 
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admiral (OKM) 3a axTuBHo yyemthe y u3paqu TlaHa 0 aHraxkKOBalby HEMayKe MOp- 
Hapuue y Hatlaquma ca Mopa Ha Hopspeutky 1 CCCP wa bantwukom mMopy, Kao 4H 
lipHiipemama 3a pat upotus Ayctpuje (IMT 1946, 131-133); (6) Ampeg Joan (Al- 
fred Jodl) — med onepatusHor witaba BpxoBHe komaHyle opy2KaHHXx CHara 3a TIa- 
HUpate Harlayja Ha Uexocnopauky, Hopspemxy, Jlancky, Xonanaujy, [pury u Jyro- 
claBujy H W3payquM KoHayHor Tiana ,,bapdapoca” (IMT 1946, 138-139) u (7) Kon- 
cTaHTHH BOH Heypat (Konstantin von Neurath) — Munuctap cCiOJbHUX MOCHIOBa UH 
MHHMCTap 6e3 NopTdPesba 3a AKTHBHO y4eCTBOBalbe y CTBapamby 3a0syye ca lper- 
cTaBHHUMMa JpxaBa Eppone y upouecy mpumpeme Hemauke 3a arpecuBHy MOMTH- 
Ky mpema Esponu (IMT 1946, 147-150). 

Ono UITO HapyllaBa KOXe€peHTHOCT OBa {Ba HHKPHMMHUCaHa ea jecte 
dMbeHuLa Ja cy y YeTHpH cy4aja: Burxenm Opuk (Wilhelm Frick), Bantep PyHK 
(Walter Funk), Kapn Youny (Karl Donitz) u Aptyp Cejc-Uuxyapt (Arthur Seyss- 
Inquart) Ha ocHoBy OfJlyKe cyyckor Beha u3y3eTH Of OATOBOpHOcTH 3a 3ajeqHH4KH 
TIlaH HM 3aBepy, a ocyheHu 3a 3104HHe TIpOTHB Mupa. 

Houxopa (yHKuMja y OKBHpy yupaBHuXx opraHa BulacTH CBaKaKO je MMaJia 
yaea y WHIMBUAyasHuM pajama 3ajeqHH4KOr IlaHa MW 3aBepe, MehyTHM OBakBa 
oWIyKa cya Moke ce IIpHIHcaTH WIM HeroBoj AMCMOSHTMBHO] OeHH WH 
UMCHHUM Ja cy ONTy2KeHH eBeHTyaIHO OMIM NpunayqHHuW opraHvsalyja Koje cy 
lipeycTaBsbale moceban upeszMetT mpey HupHOepuikuM TocTyiKoM. 


Y anasM3u Opranu3alinja koje cy ipescTaBJbeHe Kao 3JIOUMHaNKa yApyKerba 
TpnoyHan y Hupuoepry cBoj 3aKJby4ak H3BONMO je H3 HUXOBe CTpyKType, WWJbeBa 
MW KPHMuHasIHe AaKTHBHOCTH. 


Y pasmatpamy HayucmuyKke napmuje Kao 3104MHauKe opraHn3aunje Tpudy- 
HajI je KOHCTaToBao Ja je PyKoBogehu kopityc maptTuje kopumhen y KpuMuHasHe 
cBpxe y BUHAY repMaHH3allnje ocBojeHe TepuTopHje, mporona Jespeja, ympaBsbara 
IIporpaMoM IIpHHyHOr pajla HW 3IOCTaBJbaba paTHHX 3apoOJbeHHKa Te CXOJHO TOME 
Reichsleitung kao Kaposcka opranu3annja Uaptuje, Wedosn pa3sIM4HTHX KaypoB- 
CKHX opraHusaunja Gauleiter u Kreisleiter cmatpajy ce OXTOBOpHHM, OK ce HWKH 
CY KOCHHUM H3y3uMajy 10 Mpewory TyxKuawTBa (IMT 1946, 86). 

Tecmano® 1 SD* uma cy Wb yKbyduBaka y Worpome u ucTpeOsere Jes- 
peja, OpytamHoct u yOucTBa y KOHIeCHTpalMoHHM JIoropuMa, Aeyjyhu mpeKko ay- 
MHHUMCTpaluja Ha OKyIMpaHHM TepHTopHjama, Kpo3 MporpaMe mpHHyAHor pasa, 
3I0CTaBJbalbe HU YOUCTBa paTHUHXx 3apoOJbeHHKa TO YeMy Ce CMaTpajy OATOBOpHUM, 
jep cy MoctamMm WIM OCTaIM 4IaHOBM OpraHH3allMje ca 3HabeM Ja Ce KOpHcTe 3a 
W3BplleHe KpHBHYHHX esa (IMT 1946, 90-91). 

Ca noTiyHo ucTHM WHbem SS, opranv3anuja Kojy cy YHHWIM TpHnaqHHH 
SS Allgemeine, SS Waffen, SS Totenkopf Verbande 4 upunagHuuM Apyrux nosMuHj- 
CKHX CHara, Ha OCHOBYy 3aKJby4kKa TpuOyHasia cMaTpajy Ce 3/IOUHHaYKOM opraHH3a- 
UHjOM H3y3HMajyhu one cyOjexTe Koj cy Ovum NpHMopaHH WIH Hucy NOMA 
3nounHe (IMT 1946, 95-96). 


3 Die Geheime Staatspolizei — Tajua apxaBua nonunyja. 

“ Der Sicherheitsdienst des Reichsfuhrer — Cryxx6a o6e36ehera Reichsfuhrera. 

> Die Schutystaffeln der Nationalsocialistischem Deutschen Arbeiterpartei — Hanmonan-conmnjamne- 
TW4Ka HeMayka payHM4ka Mapryja. 
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3a pa3Mky OF HaBpeqeHux 3aKbyyaka TpHOyHal je y H3BeCHHM Ciry4ajeBumMa 
KOHCTaTOBAO Ja He NOcMOje eeMeHTH 3OUMHANKOr yaApyxKerba allyqupajyhu ua SA, 
Kaéunem Pajxa u I'naenu wmabé ca Bucokom KomaHoom. 


Herogpa oOpa3sioxKera Cy Ha M3BeCTaH Ha4HH HenloTIyHa MU HejacHa. AKo ce 
uMa y BUY enoBare SA mo HayeuMa HOBe TomMTMYKe cTpaHKe 1939. roqnue, 
Koja Je YKIbY4MBasla UHHeHe paTHHX 3IOUMHA MH 3IOUMHa IIPOTHB YOBEYHOCTH HesI0- 
TH4HO je Ja TpuOyHas cBe To M3y3Me KOHCTaTyjyhu Ja KpuBH4Ha esa Koja cy TOM 
IIpHIMKOM M3BplieHa HUCy OusiIa KpuMuHasHa Mpema Iopessu Tpwoynama, a fla ce y 
TpeHyTKy eKciaH3Hje HalMCcTH4Ke arpecuje HUXOB Opoj cBeo Ha rpyie HeBaxKHHX 
HaltucTuukux xaHrapa (IMT 1946, 96-97). CamuHy KoncTatTalMjy TpuoyHam je 
u3Beo 3a Kabunem Pajxa yka3yjyhu Wa ce HaBeyeHa opraHu3allija He mozce cmam- 
pamu 3104uuHaYKOM V3 [Ba pa3sora: (1) jep He HoKa3yje a je nocne 1937. roquHe 
WeoBala Kao rpylla WIM opranHsatnja; (2) 3aTO WTO je rpyla onryxKeHUx ocoba 
TOMKO Malia a ce YIaHOBUMa Ha OfToBapajyhu Ha4HH Moxe CyAHTH y OFToBapa- 
jyhum csryyajepuma, a Ja ce He NpHOuMKH u3jaBH Ja je KAOHHeT 4HjH Cy 4IaHOBH 
Ou0 KpuMuuHasiaH (IMT 1946, 97). 


Ha ckopo uaeHTHYaH HadHH TpuOyHan Kouctatyje a Jnaenu wma6 u Buco- 
Ka KOMaHOa Hemajy obeleocje 310“UuHaYKO2 yOpyocerba, jep TojequHadHuM 
cyheHeM HHXOBMX CclyKOeCHHKa NOcTHTIIa On ce CBpxa Oojba OF Weksapaluje Koja 
je TpaxkeHa, a MHOrO BaxKHMJM pa3zior je y TOMe WTO OHe HUTH cy ,,opraHn3anja”’ 
HUTH cy ,,rpyma” y cmucuy unana 9 Hopesse (IMT 1946, 98).° 


CyliTHHcKn npoOsiem y Zedunucamy onpeheHe oprann3aluje 3104HHadKOM 
je y KoncTaToBaHoM usany 9 IloBesbe, rye ce Kao HM JaHac youaBa WMpoKa coboza 
TYKHJIALITBa HW CyCKHX Beha Ja ofpeheny opranv3aunjy TepuHUly Ha OHaj HayHH 
KOjH je y HHTepecy TpeHyTHe MehyHapogHe NO uMTHKe. 


aK 


Tokujcku npoyec je TMTawe 304UMHaYKOr yApyxKewa WepuHHcao Kao KpH- 
BHYHO Jeo 3104HHa TpOTHB Mpa Kpo3: ,,... WlaHMpatbe, IpHipemy, moKpeTarbe 
wm Bohere objaBsbeHor WIM HeoOjaBJbeHOr arpecMBHOT pata, WIM pata KOjM KpuIM 
MehyHapoyHa lpaBa, yroBope, clopa3yMe WIM yBeperba HIM yueutha y 3ajeqHH4KOM 
TWIaHy WIM 3aBepH 3a TOCTH3arbe OvIO WITa of HaBeyeHor” (SPEIMTFFE 1946, Art. 
5a). 

AnasiM3upajyhu cTpyKTypy OnTyxKHHe youasa ce a cy cB 3I04HHH IIpoTHB 
MUpa CHCTeMaTH30BaHH Of Tauke | fo 38, H TO Ha TakaB HadHH Ja je cy cBe paybe 
W3Bplera esa KOHCTaTOBaHe y TayKH 1, WOK ce y MpeocTasIMM Ta4kaMa MapuMjas- 
HO W30Bajajy Kao ,,3aBepa”, ,,y—apyxerbe’’, ,,WlaHupatbe”’, ,,Ipuipema” y ofHOcy Ha 
ojequHe WpxaBe (Boister and Cryer 2008, 17-28). 

Cneunduunoct Toknjckor npoleca NOBOOM pau 304nHAa IIpoTHB Mupa 
pa3MaTpaHe Cy HCKJby4HBO Kpo3 HOcTyNKe NojeqHnalla, TOK je 3ajeqHHyKH UMS 
opraHH3alje Kojo] cy IpHnayasnm 3aHeMapuBaH. 


° Unan 9 (1) [osese Mehynapoguor Bojuor rpuOynana nponucyje: ,Ha cyhemy Ouno Kojem mojenu- 
HayHOM WiaHy OvsIO KOje pyle uM OpranH3ayuje TpuOyHa Mowe KOHCTaTOBaTH (y Be3H ca OnsI0 
KOJHM aKTOM 3a KOjH NojequHall Moxe OuTH ocyhex) Wa je rpyna wim opranvsalvja 4HjH je Mojequnaly 
Ovo “aH 3104HHadKa OpraHusalyyja. 
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Y KOHTeKCTY OBaKBe TBPAe JOBOJbHO roBopH ciy4aj MBane Matuyu (wane 
Matsui) renepan Koju je 0 H3BpWIeHHM 304HHMMa Jananaya y HaHKuHry, KojH je 
OHO TO HeTOBOM HaexHouhy, oOOaBecTHO jallaHcKe WHMIOMATCKe IIpeqcTaBHuke 
y Hanxuury u Toxuo (IMTFE 1948, 572), qakne nomMTH4KM HM BOJHH Bpx Janana, 
alH OHH Kao ,,opraHu3alvja” HCY CHOCHIM HUKaKBy OJTOBOPHOCT. 


TloceOHo wHTepecaHtaH je cily4aj eKCIepHMeHTHCaHba Ha JbyMMa KOje ce 
o_BujamnHo y jequHuuama Vunjese (/shii) mpexe, koje cy CHCTeMCKH cIIpoBoqMe 
Jequnuya 731 u Jequuuya 1644 0 yemy TocToje H3BelITajH AMepHyKe BOJCKe O TO- 
Me ja Cy MM OMLITH OOpHcu THX Uporpama mo3HaTH (Keiichi 2005, 4). psa da3a 
pe3ysTHpana je CaHaepcoBuM u3BellTajem (o 1. HoBemOpa 1945.) u TomcoHoBuM 
W3BelITajem (of 31. Maja 1946.) y kojuma cy u3HeTe HHMopMaLuje 0 OakTepHjcKuM 
OomMOama, aJIH Cy H30CTaBJbeHe TeMe eKCIepHMeHTHCalba Ha JbyuMa WIM Wpobe 
OvoONOWKOr OpyxHja (Keiichi 2005, 8). Y kom mpaBuy ce KpeTayia ucTpara oBor 
ciy4aja JOBOJbHO ykKa3yje UMHeHUHa Ja je armac MexAptyp (Douglas MacArthur) 
y cBojctBy BpxospHor kKoMaHyaHtTa CaBe3sHHyKHX cHara 6. Maja 1947. roqMHe mpoc- 
wlequo BaliMurrouy onc y KoMe je KOHCTaTOBaO TOCTOjambe 3HayajHUx MogaTaKa 
n3BeqeHHx 43 Mnrnjespe u3jaBe, c KOHCTaTal{Hjom ya he ce Te HApopmaLnje HajBe- 
poBaTHHje 3ayqpxKaTu y oOaBelliTajHuM KaHasIuMa 300r 4era ce Hehe KOpucTHTH kao 
oKa3 paTHux 3104nHa (Gold 2003, 109). 

Vi30eraBarbe ontTy2xxKHuUe 3a PaTHe 3104HHe KpO3 CKCIepHMeHTe Hay JbyHMa 
Iipecekao je 3axTeB pycKor TyxHawTBa yuyheH IMTFE 1947. roqune 3a dopmas- 
Ho ucnMTuBarbe Lupo Umuja (Shiro Ishii), Xuroum Kuxyuua (Hitoshi Kikuchi) u 
Kujoum Oraa (Kiyoshi Ota) y Be3u Jequnuie 731 BW excnepumenata 4H ,,ciryyaja 
MacOBHHX yOUCTaBa Kao pe3ysITaTa THX eKcHlepHMeHata” (Cunliffe 2007, 5). Oxo 
LITO OCTaje HejacHO y OBOM CyIy4ajy jecte 300r 4era je WeuOKymaH Moctynak MHH- 
UWupan Wpex HawMonamHum cyyom CCCP-a, a He mpeg ICTFE u 360r era ce es0- 
Babe OBe jeqMHuLe HMje NpescTaBuo OpraHH3alHjoM 3a yApyxKeHH 3IOUMHAdKH 
TowyxBat, Beh HHAMBUAyaHOM OfroBopHomthy cBakor HeHor 4iaHa? 

OxroBop Ha OBO TMTawe MoTpeOHO je NoTpakKHTH y HHTepecuMa cTpaHa y 
MOCTYIKy, WHjy Mo3zaqHHy HHje TeLIKO pa3syMeTH. 


CappeMeHH KOHIeCNTH 3104HHA4KOr yApyxKewa 


KonuentTH 3104HHadKOr yApyxera y Ipyroj] Mou0BMHH XX Beka MpeTpriesH 
cy JesIMMH4He W3MeHe y OfHOcy Ha HupHOepmiku u Toxnjcku moctynax. Y Hupu- 
OepuIkKOoM HW TOKHjCKOM Tpollecy y OKBHpy CBaKOr MHKPHMMHUCcaHOr Jeua (TayKe 
ONTYKHHUe) HarlailieHo je MOCcTOjake MoceOuor OOsMKa padre uz6pweroa Crelu- 
(PH4HOr 3a 3IOUMHAYKO yApyrKerbe, OK ce y MOJeCpHHM CxBaTabby Kpo3 UNOUBUOY- 
any Od2060pHOCM MOTY V3BeCTH YONMTeHe pale H3BpLierwa 30UMHAYKOr yApy- 
*Kerba, KOje ce KaO TakBe MOBesyJy Ca MHKPHMHHUCaHuM KpHBHYHUM JemuMa y Cra- 
TYTy. 

3ajeqH4ka ofpeq6a unana 7/6 (1) ad hoc Cratyta (ICTY u ICTR) mponucy- 
je HHMBUAyaIHy OroBopHocT Ha cyleqehu HayHH: ,,Ocoba Koja je naanupaaa, 
nodcmuyaa, Hapedula, nownHuNa uu Ha Opyeu HaYUH NOMOeIa U nodpycana nula- 
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HUpAlbe, NDUNPemy UU UZ6pWlelbe HEKO2 OO KPUBUYHUX OeNA...CHOCU UHOUBUOVAaIHY 
KpueuyHy OdzogopHocm”’ — y 3aBMCHOCTH Of Ciy2xKOeHOr MomO*Kaja U oBNaliherma 
KOjHMa paciioaxKe. 

Tlope3sHBaHbeM patibl U3BpWiera MponucaHux y HHAMBUAyasHo) OJTOBOpHO- 
CTH Ca MHKpHMHHMCaHuM JemuMa y CratyTy (Hp. paTHH 3IO4MHH, 3IOUMHH TIpo- 
THB YOBCYHOCTH, TeHOUMA, arpecuja), HafiexKHHUM cyOjeKTHuMa y TIOCTyIKy OMOTy- 
hapa la WHKPUMUHUCaHO Jes10 KBaupuky]y Kao TexkKe (MMIJIeMeHTHpajyhu y Hero- 
BoM Onhy NocTojawe yApyxxeHOr 3OUMHAYKOr MOyXBatTa). 

IIpequoct opaksor ofpehupara 3104HHadKOr yApyxKerba je y TOMe LITO OMO- 
ryhaBa WMpe carmeqaBatbe YMHeHHa OF cTpane cyfcKux Beha u NoBesHBarbe HH- 
KPHMHHUCaHhx padbl Kpo3 3ajeqHH4KO AeOBakbe BUIe NOBe3aHHX Ciy4ajeBa Yj 
je Wb ucTu, MehyTuM c pyre cTpaHe oBakaB CHcTeM OMoryhaBa JIaKIy 3J10yHOT- 
peoy. 

YkouMKO Ou ce ynopequsM ciry4ajeBu Jadpanxo IIpauh u op. ca ciy4ajeM 
Padoean Kapyuh u op. ipumetuso 6u ce qa je y 06a cay4aja KOHCTaTOBaHO MOcTO- 
jake ,,yapyxKeHOr 3104HHaYKOr MOAyxBata”, c THM ya je ICTY y mpBom cyyuyajy 
Kao UMJb JepuHUcao: ,,mpajuo yKAararbe u emHuuKO uuuhere bOocaucKux Mycau- 
Mana u Opyeux nexpeama” (ICTY, IT-04-74-T, par. 15), a y apyrom cyry4aly ,,mpaj- 
HO yKilareatbe OocaucKkux Mycaumana u 6ocauckux Xpeama c nodpyuja Bux, ua koja 
cy 6ocancKu Cpou nonazanu npaeo.” (ICTY, IT-95-5, par. 6). 

Ha ocHoBy u3BeeHe KoMMapaluje y o6a ciyyaja NoTBphyje ce mocTojame 
HHIMBUyalHe OATOBOpHOcTH Mopomucane y uany 7 (1) Cratyta, koja ogroBapa 
eJIEMCHTHMAa 3IOUHHAYKOr yIpyxKewba, aid OYMTeHa 310yNOTpeba je y TOMe LITO 
je ICTY notmyHo ucte pale u3Bpliewa AepUHNUIe MOTMYHO pa3yIM4HTHM KpH- 
BHYHUM Jemma (Texa noppeja 7KeHescke KOHBeHIMJe — Tenor). 

Osa] HHCTHTYT CTBapa mpoOsIeMe ako je 4ecTO HarsialaBaH, Jep yTHUe Kako 
Ha OOjeKTHBHOCT y pagy MehyHapoaHOr KpHBM4HOr cya, TaKO HM Ha JaBHO Miberbe 
MehyHapogHe 3ajeqHHue. Y MHorMM MpezMetuma ICTY je norenyupao ja cy Jeru- 
TMMHe HMHCTUTyIMje Kao wiTo cy JHA, BJ, MYII PenyOmuke CpOuje y cBojcTBy op- 
raHa IIpHHy je aHraxkoBaHH Ha 3alITHTH MHTerputeta HU TepHToOpHjasHor cyBepeHu- 
teta COPJ omHocHo PenyOmuKe CpOuje qenopane kao opraHu3aliuje yapykeHor 
3IOUMHAYKOr MOAYXBarTa. 

Opaksa je{HOCTpaHocT YecTo je FoNa3sva WO u3paxKaja, jep je ICTY y mMuo- 
TMM CJly4ajeBHMa OBa] HHCTHTYT KOpHCTHO OupaHuM peyuMa WIM ra je jeqHOCTaBHO 
wu30eraBao Kaya je ped O APyrMM HaljMOHasIHHM CHTHTeTHMa Ha TIpoctopy OnBuTe 
Jyrocnapuje. Mehy TakBuM IIpHMepHMa MOxe ce H3qBOjHTH cbopMupatbe rsahe- 
HMYKOr ofpeya ,,En Mynaxeng”, y oxpupy 3. Kopynyca AbuX, unju cy ce putyal- 
HH 3JI0UHHM CIpoBosHIM y JoropumMa Kamenuua vu JIupaye y 3anugoBuhuma, kao 
Ha WWMpeM mpoctopy O3pena u Bosyhe (ICTY, IT-04-83, par. 14-50); um gemosa- 
He T3B. ,,KaxkHeH4Ke OojHe” 3ajeqHo ca cHarama XB u XBO caynmene og 200 go 
300 BojHuka Ha 4eny ca Maadenom Heremuauhem u Bunxom Mapmunoeulem y 
KaMIalbH IIpOTHB OocaHCKHX MycJIMMaHa Ha mpoctopy Moctapa yKsby4yjyhu soro- 
pe y Moctapy, JInuruuu, LWupoxom bpujery u JbyOuurkom (ICTY, IT-98-34, par. 
10-14). 


aK 
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Jlepunucatse 10jMa 3104HHaKOr yApy2Kelha MHOTO je jeqHOCTaBHUje Kayla ce 
y Je¢qHOM TIOCTyNKy HeABOCMMCIeHO pa3zIHKyje %*KPTBa OJ M3BpPUIMIala KPHBM4HOr 
qema. TakaB focTyiak cBojcTBeH je 3a ICTR. Hakou yOuctBa Pyanyckor mpeycey- 
HukKa )KyBeHan XaOupaumane (Juvenal Habyarimana) upunagHnuu BehuucKe 10- 
lywaunje XytTa Kao riaBHHM KpHBUeM O3HadHIM Cy MpumayqHKe MarbHHcKe 3ajer- 
Hue TyTcnja, Hay KOjHMa Cy U3BPLIMIM CTpaBH4He 31OUHHeE C IHJbeM HcTpeOerma. 

Y nepuogy Mpenasne Bnage Pyange og 8. ampusa go 17. jyna 1994. roquHe 
MOCTH3abe WHJba YAPyXKCHOr 3OUMHAYKOL WOAYXBaTa JOCTHTIO je KyIMHHALy, a 
CBaKH OJ, ONTY2KeHHX MOrao Ce CMaTpaTH 4IaHOM 3IOUMHAaYKOr yApyxKera. Y mpe- 
aMety bu3sumynry u yp. (Bizimungu et. al.) werBopulja MMHUCTapa y Buagu onty- 
*KeHa Cy 3a: ,, Zaeepy 3a UUlberbe 2eHOYyUdd, zeHoyUd, CayYecHuwmMeBO y 2eHoyUdoY, 
OupeKMHO U jaBHo nodcmuyatee Ha zenoyud, 3104UHE NPDOMUE YOBeXHOCMU U Kp- 
were ulaHa 3 3ajedHuuKkoe /Keneeckum Koneenyujama u IT donycHKoe npomoxo.la 
nponucanu y unany 2, 3, 4 Cmamyma Tpuoynana” (ICTR-99-50-]). OBakaB KOH- 
UelT ONTYKHMUe MpecTaBsbao je OCHOBY 3a TIpollecyupare BehuHe onTyxKeHHX, 
Wako HCXO] MOCTyIKa HUje yBeK pe3yITHpao Ka3HOM 3aTBOpa. 

Bpeguyjyhu wHaMBuAyaHy OJTOBOpHOCT OMTyKeHHX 3a palbe H3BplleHa 
CXoqHO usmany 6 (1) Cratyta ca eleMeHTHMa IIpolHcaHuM y YBOJHOM Jelly omry- 
xaHKUe ICTR je uqeHTHUKOBAO HEKOIMKO MOJMTHYKUX HW MWJIMTAHTHUX OpraHH3a- 
WHja Koje cy y CBOjoj Mo3ayqMHH UMaIM OApeheHH WHJb 3IOUMHAaYKOr MOAyXBatTa. 

Y Bpxy opraHv3alvoHe Nupamuye Hala3Ho ce Hayuonannu peeomyyuonapHu 
nokpem 3a pa36oj Pyanoe (MRND) uuja ce Kamiiatba cacTojasia y KOHTpouM HM yripa- 
BJbalby OJO0puMa HaBeyeHe CTpahkKe IIpeKoO opraHv30BaHOr, WeHTpasiHO KOMaHAHOr 
MHJIMUMJCKOr Tesla Koje OM OFToBapasio Ha HUXOB MO3MB Aa Hallayajy, yOujajy u 
yHuultaBajyy TyTcu craHoBpuumrso (ICTR-98-44, par. 24). AkTuBHy yllory y peamu- 
3allMjH MOcTaBJbeHOr WHsba Wpey3eo je KaOunetT MMHUCTapcTBa ofOpaHe, BucoKa 
KoMaHya PyanycKe apmuje (IIpeqcequwuka rapya, batasboH apa-KoMaHyoca 
Vi3suhauku OaTasbou, yKJby4yjyhu KOMaHaHTe 3a BOJHe Olepallje 10 ceKTOpuMa) 
uuja pyHKuMja ce orsieqara y oOyuu u AMCTpHOyuMjN opyxja MHIMUMjama, u3paqu 
CIMCKOBa 3a JIMKBU aly, WIaHoBe Macakpa ycMepeHe Ha TyTcuje H yMepeHe Xy- 
Te, KaO MW HUMXOBO HerlocpesHO yyenthe (ICTR-97-34-I, par. 5.1—-5.2). Ha noKkanHoM 
HHBOY aKTHBHY yJIOry Ha cupoBohemy MocTaBJbeHor WHsba UcTpeOsberba HeTIocper- 
HO cy lIpey3euie *KaHJapMepuyja u Mapa-MuMuH}cKe cHare INTERAHAMWE. 

2K 


PuMcku ctTatTyT je no npHHuuny ICTY u ICTR 3n0uMHa4ko yapyxere Tpo- 
mHcao y ofpeqoOama Vngusugyanne KpuBu4He ofroBopHoctn. Y umany 25 (3) (a) 
Pumckor cTaTyTa KOHCTaTOBaHa je OATOBOpHOCT MojequHua ako ce: ,, Ha Ouro Koju 
Opyeu HauUuH OonpuHece uz6pwerey uu noKywajy uz6pwera Kpueu4Hoe Cela u3a 
KOje2 cmoju epyna juya Koja Oelyje Ca 3ajeOHUYKUM YU/beM, TIO] YCIIOBOM Jia je: (1) 
KpueuyHo Oen0 uz HadseacHocmu Cyda; (II) 0a je uz6puleno ca 3HatbeM O HamepUu 
epyne; (III) y 6e3u ca Kpueuunum Oenom 2zeHoyuda”. AHana3zupajyyhu caypxuHy oBe 
ofpen6e youapajy ce onpeheHe mpa3HHHe u HeyOpeyeHoctu. Mmajyhu y puny aa je 
Tipouec Koqupukaynje MehyHapodHHx KPHBHYHUX Jella MOceOHO aKTHBUpaH OF 
1946. roquHe Hf JOM yBeK Tpaje, HeCXBaTJbHBO je a y ccbepu MpaBa u Jasbe Hye 
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jacHo JepuHMcaHo WITa ce cMaTpa rpyioM JMula. C Apyre ctpaHe Hefzope4HoctT Ha- 
BejleHe HOpMe orsieyqa ce y CMUCIY a Teo 3104MHAYKOr yApyxKerba Tpeba Ja je y 
HajexHOcTH Cyya, qa OM ce HaKOH Tora HarlacuJla MOBe3aHOCT ca KPHBHYHHM 
WesIOM reHouHya. AKO je JesOBarbe 31OUHHAYKOr yApyxKerba yCMepeHO HCKJbyYHBO 
Ha TeHOUMA, Ja JM TO 3Ha4dH Ja y Cilyyajy H3BplleHa arpecuje HUCy UCIyHeHH yc- 
JIOBH MOCTOjaha 3IOUMHAYKOr yApy7Kewa? 


Vimajyhu y Busy HaBeyene KOHUelTe 3104HHayKOrT yApyxKela MHore 
UMeHHLe HemocpesqHO yKa3yjy Aa cy: Besmke cuse Te Koje 4YecTO HACHTHUKY]Y 
WIM TepuHUWy HOpMe Koje o”pehene WpxaBe cBpcTaBajy y MocedbaH HOpMaTHBHH 
YHMBep3yM H TO je Mpello3HaTJbuBa Be3a H3Mehy CKIOHOCTH BeJIMKMX CHJIa a MH- 
TepBeHHIy y UMe MehyHapogHe 3ajeqHule UM O3HayaBajy KaO OAMeTHHKa Heke OF 
OHHX JIpxKaBa Koje Nosexy HHTepBeHIH]H (Simpson 2004, 6). CxoqHo ToMe Hy?2KHO 
je 3amuTaTH ce qa JIM cy aMMHUCTpalnje TaKBHX [pxKaBa, MOry eduHucaTu 
3IOUMHAYKUM YIpyKeHeM UM WITa TaKBe aMMHUCTpallje Upesxy3uMajy a 310yMoT- 
peOom MehyHapoguor pasa IpuKpHjy CBO] 3ajeqHH4KH WHIb? 


30ynorpeda MelhyHaposHor papa y IpHKpHBaby 310UMHA4KOr yApyxKewa 


Y mpotekmux ceyaM JeleHuja MehyHapodHo mpaBo HHje TOWWIO 10 BpxyHua 
ouyBalba YOBeyaHcTBa, Beh Wo HeroBor AHa. Ilojequne Buaye u MysITHHalMoHasHe 
KOMIIaHHje HCKpHBMIe cy CyITHHY MHOrMx MehyHapogwHUXx mpomuca Tpaxehu u3- 
roBope 3a CTHUawe MaTepujanHe WoOuTH. Hakow OcTBapeHHX MaTepHjaiHux WHIbe- 
Ba alleTHTH cy Mopac M MpowMpHM ce Ha TYXOBHH, MHTeeKTyaIHu HW TesIeCHH 
WMHTeCKPHTeT CBaKOr MOjeqHHUa, KOJM He MpecTaBJba HHUWITa Apyro Hero KOHayHH 
TleuaT ciopa3yMa rpyila WIM OpraHv3alnja ca oOeexKjHMa 3IOUMHAYKOr yApyxKelba. 
OpakBe peu IIpescTaBsbajy TelIKy ONTY2KHHUy 3a CaBpeMeHO YOBeYaHCTO, aI 
MHorH orahaju HaxaocT MOTBphyjy MocTojawe OBakBUX TeHAeCHUWa. 

Yrtuyaj MpHBaTHHuX KOMIIaHHja yBeK je Be3aH 3a IIpHcBajame u3BOpa OJ- 
pehenux eHepreHata 0 Yemy MoceOHO roBopH ciy4aj Anet0-MpaucKke uadmue Kom- 
nanuje, aHac Tlo3HaTe 10 Ha3HBy bpumuw Ilemposeym. O HaduHy MOCOBarba OBE 
KOMIIaHHje TOBOpe HeHH CTaTHCTH4KH MogauM v3 1948. roquHe Mo KojHMa je ona 
3apaqusia 61 MunHOH dyHTH, of 4era je 3a Upan na 4njoj TepuTopuyu ce Hasa3ze 
HaTHe OyWIOTHHe H34BOjeHO caMo 9 MuIHOHa PyHTH, AOK je OpHTaHcka Tlopecka 
ciry2K0a 3apaausia OKO 28 MujIOHa PyHTH camo y OOsMKy HOpe3a Ha WoOuT (Ganzer 
2018, 70). UpaHcku npemujep Moxamey Mocayuk uctakao je OBO THTarwe pen YH 
Kao BH Mewiatha Bemuxe bputanuje y yHyTpallibe mpoOsleme jeqHe WpxKaBe, as 
YM€CTO HOApiKe HU NOWTOBawa o”penOu Tlopesbe YH yoxuseo je qa CIA notkyn- 
JbMBalbeM BOJHHKa HM yuIM4He Oarpe CTBOpPH CTeleH HacJba TOBOJbaH Ja MOxe Ja 
H3Beye Ily4 y KOMe je OH OCyheH Ha JO%xXMBOTHH KyhHH UpuTBop (Ganzer 2018, 69- 
74). Kpajwu ucxog oBakBor JeoBalba Orsieqao ce y MOCTaBsbawy MOOOHeE Bylaye y 
Kojoj he aBe cTanHe ulaHuie Capeta Oe30eqHOCTH OUTH NIPHBHeroBaHe y U3BO3Y 
Hate u3 Upana. 

Kaya je JeruTuMHo u3abpaH UpeszcegqHuK TBaremasie, XaxkoOo ApOexH3 noKy- 
mao Ja yBeyle arpapHy peopMy y OKBUpy eKCHponpujaluje 3eMsbULUITA KOje IIpesa- 


31 


Muogpar IT. hyjuh, 3n0gnHa4Ko yapyxere y MehyHapodHOM KpHBH4HOM IpaBy 





3H 270 xexTapa, cyKoOHO ce ca HHTepecuMa aMepHyKe KoMMaHnje Junajted fruit 
jeaue of Hajpehux y u3B03y OaHaHa Ha cBeTy, 4HjHM je BehuHcKH BeoHH4ap Ono Ju- 
pextop CIA Anen JJanac u weros Opat [lon Doctep Janac, wiTo je pesyTupamo 
TOKpeTaweM TajHHX akUHja MpoTHuB mpeycequuKa ApOeu3a (Ganzer 2018, 79-81). 
Par Koju je 1954. roquHe noKpenyT mpoTus I'Batemasie rpy6o je IpeKplIHo He camo 
Tlopesy Yjequmenux Hatnje, Beh u oBeby OpraHv3allWja aMepHuKHX ApKaBa 
(Ganzer 2018, 83). 


Y 06a ciyyaja pyKOBOACTBO IIpHBaTHHX KOMIMaHHja HCKOPHCTHIO je CBO] T10- 
BuawheHu Wos0xKaj MH WOBe3aHOCT Ca NOUMTHYKMM CTpyKTypaMa MaTHYHXx ApoKaBa 
y IWlaHupalby, IIpHiIpemMu H peaM3alMjH WHsba, KOjM y MOTIYHOCTH OATOBapa LMIby 
YApY2KeHOr 31OUMHAIKOr MOyXxXBata. 

JlectpyKTHBHH MeTOAM OOMKOBaHba WpxKaBa y cKIayqy ca riobasMcTHUKHM 
UHJbeBMMa UctIpoOaHH cy Ha Upoctopy Ouse JyrocnaBnje KOMIIpomuTyjyhu 
guctohy Hornapspa VI Mosesse YH. Ymecto 3amitute cBeTcKor MMpa NosIMTHUKe 
aJIMHHMCTpalwje JeBeTHaeccT BeOMa pa3sBHjeHHx ApxaBa, wiaHHuya HATO-a, nogp- 
male Cy CeleCHOHHCTHYKY NOUMTHKY TepopuHcTM4Ke opraHH3aluje Kao WTO je 
OBK, cBecHH umm HecBecHH fa he camo ype jelleHuje KacHHje omoryhuTu 
qmaHopuma ISIS-a fa mpeko KopHyopa Koj cy oHH cTBOpHIM Ha bakany HartpaBe 
TipoOsiem 3a Wey Eppormy. OBakBy TBPAHY AOBOJbHO TOTKpelbyje YHHeHHLa 7a je 
jemoBare OBK notnomoruyTo of crpane oxo 1.000 nahenuka u3 Amdanuje, Cay- 
jujcke Apaouje, Jemena, ABranuctana, buX u XpBatcke, esoBasIo TOA Hayq30poM 
oxo 100 OputaHcKux H HeMayKHX MHcTpyKTopa (Ilantemmh 2008, 120). pema tome 
OHO WTO ce WaHac emlapa y Epponn, nociequua je HeMpOMUUIbeHHX MoTe3a pe 
cBera caMux Epporpana. 

HenocpeqHuM yKibyuuBawbem uaHuna HATO-a y arpecujy Ha CPJ, He na cy 
IipekplieHe MHOre Aeklapalvje, IpOTOKOJIN HW KOHBeHLMje 0 Kopuutherwy 3a0parbe- 
HHX IIpojeKTula HW MyHMUMje, Hero cy NoraxeHn u cau Mehynapoguu yroBopu u 
TloBesbe 0 NOLITOBaHy Jbyckux pasa. IIutawe ogroBopHoctu 3a axte HATO-a 
jour yBek Huje MoKpeHyTo. OHO WTO Wo_aTHO MpevcnMTyje WMJbeBe eoBara 
HATO-a oBosbHO WycTpyje aKTHBHOCT JBe TIpHBaTHe KOMMaHHje Ha pocTopy 
KuM xpajem 2012. roqune: ,,Enviditi” u ,,O16pajm Kanumaa menaymenm.” 

Kanagcka Komnannja ,,Anviditi” je y BNaCHMUITBy MeH3HOHMCaor TeHepayia 
HATO-a, Becauja Knapka, 4uja cy ylarata TpeOasa a ce ycMepe Ha IIpepayly pyma 
ylsba y T3B. CHHTeTHUKy HapTy HaMereHy 3a CTapTOBalbe OopOeHUXx aBHOHa, C Ka- 
TallHTeTOM OF Be XWJbaye WMTapa WHeBHO (Ilonagquh, 2016). pyra kommannja y 
BJIACHHIMITBY OMBUer WpxaBHor cexpetapa CA], Magen OnOpajt dboxycupasa ce 
Ha Ipy2Kale MOUITaHCKMX ycsIyra HW ycJlyra TesIeKOMyHHKalMja aniMuupajyhu na 
Kynosnny 75 ofcTo mpexy3eha Ha mpoctopy Kocopa u Metoxuje, kao  ylarakba y 
lyTHy HHppactpyktypy (Ionaguh, 2016). Yemne @urype o6e kommanuje, 3aXxBalby- 
jyhu cBoM tosoxKajy UW aKTHBHOCTHMa TOKOM arpecuje 1999. roquHe JompuHele cy 
TPCHYTHOM 3aCTOJY eJICKTpO-lIpuBpeye HM uHdpactpyKtype y PenyOnuyu Cponju, 
LITO yka3yje Ha ipaBy CyLITHHy %KpTBOBalba aslOaHcKe H cplicke Tonmyaunje. 

BpxyHall erov3Ma H JIMIeMepcTBa BHCOKO TO3HUMOHMpaHHx PyHKUMOHepa y 
cBeTy orieya ce uy craBoBuMa Jlopenca Camepca OnBuler JupeKkTopa XapyBapya u 
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cekpetapa 3a (uHacuje CAJ] no koe: ,,3arahuBare WITeTHO M10 34paBsbe Tpeba Aa 
ce BexKe 3a OHE 3eMJbe Tye he TO u3a3BaTH HajMarbe TPOLIKOBe, a TO CY 3eMJbe ca 
HajHWkKUM HayHuiama” (GomcKu 2008, 121). Y HeroBuM TBpAHaMa Mpenmo3Hajy ce 
oxBupu Marry3njaHcke Teopuje, jep pacuiatem 3aMxa OakTepHjouOWiKor opyxKja 
(sa0paweHor XaliKHM KOHBeHIWjaMa HM ToceOHuM )KeHeBCKHM IIPOTOKOJIMMa 13 
1925. roquHe) He 3arahyjy ce camo eKOCHCTeMH CHPOMAalIHHX, OHH Ce Kp03 3eMIby, 
BOY HW Ba3qyx peHoce Ha WesOKyNHy JbyaAcky nomynaunjy. Jjanac cy To *xpTBe 
BUpyCHHX WIM OakTepHjOIOWIKHX areHaca, a Beh cyTpa Mory locTaTH Weo Halper- 
Hujer HaHO — TexHOJOMIKor ToszyxBata. M3a cBake Tpareguje 0 JbyCKO JpylITBo 
Kpuje Ce MOAMIOCT HeKOr 300UHHAYKOr yApyxKerma. 

3N0UHHAYKO yipy2xKerbe moctaso je peamHoct. Hanyurtajyhu mpaBHe oKBupe 
y HeroBoM JepuHNcawy HU KaxkHaBalby, Upy%ka My Ce MOryhHoctT Ja HacTaBH 3I10y- 
Tlotpe6y Ha CBHM HHBOMMa, Tye caHkuMje cBe yemthe w30cTajy, a HOTOpHe 
UMHbCHHLe YMECTO Ja Ce HCKOPHCTe 3a MHUUMpatbe KpHBMYHOr MOcTyikKa, Mpepacta- 
JY y NOBO 3a HCMejaBawe HU TBPAHY MOCTOjaha T3B. ,,Teopuje 3aBepe”. OBaKBy 
Iipakcy MoTpeOHo je IpoMeHHTH. 


3akby4ak 


Y MOJepHOM APYLITBy UMJbeBH 3IOUMHAYKUX yApyxkKewha cBe BULIe MOcTajy 
TpaHcnapeHTHH, a MOBOAOM Tora HH jeqHa MehyHapogHa MHCTHTyUMja He Npexy3u- 
Ma HMUITa Ja On clipednsie MocuequUe Koje IpOv3Ha3e 13 HUXOBMX Jes1OBarba. 

Unennia je a ce 3104HHAYKO yApyxKere Ha M3BeCTaH HadHH HarwialaBa y 
PuMcKoM cTaTyTy Kao OOJHK HHAMBUAyalHe OTOBOpHOCTH, aliM THMe ce He pelia- 
Ba IIpoOsieM opraHv30BaHor esoBarba. Jja Ou ce TakaB TIpoOsIeM MpeBa3sHwIao HyK- 
HO je y og”penOe Pumckor mpaBa, ofHOCHO MehyHapogHor aKTa y dbopmu onmte 
oGaBe3yjyhe Ilopesbe ummieMeHTupaTH ToceOue ofpeybe Koje AepuHULy mHTawe 
YApY2KeHOr 3OUMHAYKOr MOyXxXBara. 


JeqHo oO peliera Morso Ou OnTH TedpuHHcawe NoceOuor KpHBMYHOr Jeua 
Koje OM Kao TaKBO OWJIO KaxKHHBO Ha MehyHapodHom HuBoy. J[pyra BapHjaHta Mo- 
Tila OM ce cacTojaTH y AOMyHH MMIJIeMeHTHpaHHx KPHBM4YHHX esa y PumcKoM 
cTaTyTy, Kao KBasIMMKOBaHH (TexKH) OOK W3BplieHa KpHBHYHHX esa. Tpeha 
MoryhHocT lpegcTaBsbasia O4 KOMOMHOBAHO pellierbe IpeTxosHe Be MoryhHoctTH, c 
THM JJa Ce Kao TakBa yBee H y Hal{MOHasIHe paBHe OKBUpe. 

Ha opaj HadHH HocTursa Ou ce WBa edexta: (1) cnpeanso On ce pa3sM4nTO 
TYMaube HHAMBMAyasiHe WIN OOjeKTHBHe OATOBOpHOcTH Of cTpaHe cyOjekaTa y 
MehyHapowHOM Toctymky — mpeyq MehynapoqHuM KpHBHYHMM cyjoM, (2) cBaKH 
TlocTymak ca eJIeMeHTHMa yApyxKeHOr 304UMHayKOr MoxyxBaTa Ono On TOHKO 
TpaHcnapeHTaH Ja On y CBUM ZpxkKaBaMa rpahanu Ou CBeCHH WITa MM TpeycTaBsba 
HenocpeaqHy NpeTHy MW pv3HK 3a er3HCTeHUMjy HX HM HHXOBUX ToposMua — WTO 
omMoryhaBa HellocpeqHO MoKpeTae NOcTylkKa pe, HaljMOHaIHHM KPHBHYHUM Cy- 
TOBMMA. 
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CRIMINAL ASSOCIATION IN 
INTERNATIONAL CRIMINAL LAW 


Summary: The criminal association was a criminal offense of the Joint Plan 
and Conspiracy, or a special form of Crime against Peace, which was highlighted as 
such in the Nuremberg and Tokyo trials. In the recent practice of international 
criminal courts, this institute is used in a certain way, but its function is often subor- 
dinated to political abuses. By labeling certain political regimes as a “criminal asso- 
ciation” by the so-called international political elites are provided with a wide mar- 
gin of maneuver to justify their “humanitarian interventions” which are the conse- 
quence of a common criminal goal. From the middle of the 20th century until today, 
it is possible to identify violations of international law that occurred as a result of the 
activities of a criminal association, which continues with increased intensity. If the 
covert activities of real criminal associations continue, the main outcome will not be 
the achievement of world peace, but hegemony. In order to prevent this tendency, it 
is necessary to redefine the place of the Criminal Association in international crimi- 
nal law, to point out the permanent cases of their actions, their subjects and the ways 
in which these same subjects avoid responsibility. 


Keywords: Criminal Association, law, international case, facts 


Introduction 


Many events in history that have resulted in the suffering of a large number of 
people have occurred as a result of the demagogic ideology of various political or 
militant cliques. In international criminal law, it is identified as a “joint criminal 


9999 


enterprise” or “criminal association”. 


In international criminal law, it is identified as a “joint criminal enterprise” or 
“criminal association”. The term criminal associaton means: “...participation in the 
commission of criminal offenses that occur when several persons with a common 


* miodragcujic@gmail.com 


Miodrag P. Cuji¢, Criminal Association in International Criminal Law 





goal are involved in joint criminal activities...” (Boas et al. 2007, 16). In theoretical 
terms, such a definition can be considered complete, but in parctical terms, its vagu- 
eness is reflected in the interpretation ofa a criminal association as: (a) a special 
form of committing a crime or (b) a special form of responsibility. 

If a criminal association is viewed from the aspect of a special form of com- 
mitting a criminal offense, it is necessary to consider several possibilities: (1) as an 
act of excution within the incriminated crimibnal offenses in the Statute; (2) as an 
act of a universal criminal offense; (3) as an act in conjunction with other acts of a 
criminal offense. 

In the first case, the act of execution implies the existence of a cumulative 
connection between the execution of the incriminated act in which the indispensable 
component is the existence of a criminal goal, that is organization. 

A typical example is cited in the Nuremberg Trials as a crime against peace 
that includes: planning, preparing, initiating of waging an aggresive war or a war 
that violates international treaties, agreements or obligations, or participating in a 
joint plan or conspiracy (CIMT 1946, Art. 6). 

The criminal association as an act of universal crime can be identified through 
the individual counts of the indictment in the Tokyo process, in which it is empha- 
sized that: “All accused of association as leaders, organizers, initiators or accom- 
plices between January 1, 1928 and September 2, 1945. in terms of military, naval, 
political and economic domination in East Asia, the Pacific, the Indian Ocean... 
neighboring countries and islands” — which in the following counts of the indictment 
are broken down into a “conspiracy” in the sense of “preparing or waging an aggres- 
sive war” (Boister and Cryer 2008, 18-33). 

A criminal association in the sense of an action that is in conjunction with ot- 
her acts of a criminal offense implies the achievement of the same goal by applying 
different methodological approaches. An example could be taken of a goal achieved 
by conventional methods of war, the effect of which is enhanced by adequate meth- 
ods of propaganda. 

Through general propaganda, people prepare for future wars, so propaganda 
directly encourages special aggressive targets (Kearney 2007, 35). Precisely this 
form of committing a criminal offense is one of the frequent forms of abuse of inter- 
national criminal law, because its possibility is neglected in practice, and the main 
bearers of the idea of a joint criminal enterprise successfully evade criminal respon- 
sibility. 

The understanding of a criminal association as a special form of responsibility 
is according to some lawyers: “Paradoxically, more than a complex and analytically 
challenged form of responsibility that is recogniyed a form of responsibility 7/6 (1) 
Statute”’ (Boas et al. 2007, 16). 


’ The provisions of Article 7 (1) refers to the Updated Statute of the International Criminal Tribunal for 
the Former Yugoslavia (ICTY), while Article 6 (1) refers to the Statute of the International Criminal 
Tribunal for Rwanda (ICTR). 
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Having in mind the contradiction of views on the understanding of a criminal 
association as a special form of responsibility, two issues stand out: (1) Why is a 
criminal association accepted as a form of responsibility in the Rome Statute as a 
final solution and (2) Is the definition of a criminal association explicitly solves the 
problem of performing the actions of an individual or group that has a common go- 
al? 

In addition to the problems of materila and legal nature in resolving the final 
position of a criminal association within the framework of international criminal 
law, it is necessary to consider both the real possibilities of committing a criminal 
enterprise and those acts that arose as a result of covert activities of a criminal asso- 
ciation. 


The Nuremberg and Tokyo processes 


In the analysis of the form of commission of the act, that is the form of re- 
sponsibility, the criminal association expreses certain specifics depending on 
whether it is the subject of the Nurenberg or Tokyo process. 


ae 


In the Nurenberg Trials, the criminal association was conceived through the 
actions of the Joint Plan and Conspiracy, that is individual actions within the Crimes 
against Peace, where responsibility is defined individually through individual acts of 
the accused or through their objective (command) responsibility in political and 
military organizations with a feature joint criminal enterprise. 

The joint plan and conspiracy included the concretized goals of the joint cri- 
minal enterprise, while the Crime against Humaity confirmed the goal and responsi- 
bility of the action. Due to the cumulative connection between these two crimes in 
the Nuremberg proceedings, it was a very common occurrence for the accused to be 
charged on both grounds at the same time and to be convicted on the same grounds. 

Among such cases are: (1) Rudolf Hess — for active participation in work with 
the illegal Nazi party and initiating aggression against Austria, Czechoslovakia and 
Poland (IMT 1946, 103-105); (2) Joachim von Ribbentrop — Minister of Foreign 
Affairs of Germany for active participation in plans of aggression against Czecho- 
slovakia, Poland, Norway, Denmark, Greece and the Kingdom of Yugoslavia (IMT 
1946, 105-107); (3) Wilhelm Keitel — High Commander of the Armed Forces 
(OKW) for active participation in pressures on Austria for annexation, planning and 
implementation of attacks on Czechoslovakia, Norway, Greece, Yugoslavia and 
USSR (IMT 1946, 108-109); Alfred Rosenberg — Head of the APA* for active par- 
ticipation in the preparation and planning of the attack on Norway, and as Hitler's 
“political advisor” for the preparation of several draft plans for the establishment of 
administration in the occupied Eastern Territory and their subsequent implementa- 


8 (APA) - Office of Foreign Affairs. 
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tion (IMT 1946, 113-114); (5) Erich Raeder — gross-admiral (OKM) for active par- 
ticipation in the development of a plan to engage the German navy in attacks from 
the sea on Norway and the USSR in the Baltic Sea, as well as preparations for war 
against Austria IMT 1946, 131-133); (6) Alfred Jodl — Chief of the Operational 
Staff of the Supreme Command of the Armed Forces for planning attacks on 
Czechoslovakia, Norway, Denmark, the Netherlands, Greece and Yugoslavia and 
drafting the final plan of “Barbarossa” (IMT 1946, 138-139) (7) Konstantin von 
Neurath — Minister of Foreign Affairs and Minister without portfolio for active par- 
ticipation in creating misconceptions with representatives of European countries in 
the process of preparing Germany for an aggressive policy towards Europe (IMT 
1946, 147-150). What undermines the coherence of these two incriminating acts is 
the fact that in four cases: Wilhelm Frick, Walter Funk Donitz and Arthur Seyss- 
Inquart based on the decision exempted from responsibility for the Joint Plan and 
Conspiracy, and convicted of Crimes against Peace. 


Their function within the govrning bodies certainly took part in the individual 
actions of the Joint Plan and Conspiracy, but this decision of the corut can be attrib- 
uted either to its dispositive assessment or the fact that the defendants were members 
of organizations that represented a special case before the Nuremberg proceedings. 


In the analysis of the Organizatiobns presented as crimina associations, the 
Nuremberg Tribunal drew its conclusion from their structure, goals and criminal 
activity. 

In considering the Nazi Party as a criminal organization, the Tribunal found 
that the party's corps was used for criminal purposes in the form of Germaization of 
conquered territory, persecution of Jews, management of forces labor programs and 
abuse of prisoners of war, and consequaently the Reichsleitung and Kreisleiter are 
held accountable, while lower-ranking officials are exempted at the suggestion of 
the prosecution IMT 1946, 86). 

The Gestapo’ and SD"° aimed to involve Jews in pogroms and exterminations, 
brutality and killings in concentration camps, acting through administrations in the 
occupied territories, through forced labor programs, abuse and killing of prisoners of 
war for which they are considered responsible because they became or remained 
members of the organization, with the knowledge to be used to commit crimes IMT 
1946, 90-91). 

With exactly the same goal of the SS,'' an organization made up of members 
of the SS Allgemeine, SS Waffen, SS Totenkopf Verbande and members of the other 
police forces, according to the Tribunal, is considered a criminal organization except 
for those who were forced or did not commit crimes (IMT 1946, 95-96). 

Contrary to the stated conclusions, the Tribunal in some cases stated that there 
were no elements of a criminal association alluding to the SA, the Reich Cabinet and 
the General Staff with the High Command. 


° Die Geheime Staatspolizei — Secret State Police. 

'0 Der Sicherheitsdienst des Reichsfuhrer — Security service Reichsfuhrera. 

'' Die Schutystaffeln der Nationalsocialistischem Deutschen Arbeiterpartei — National Socialist Ger- 
man Workers' Party. 
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His explanations are in some ways incomplete and unclear. Given the SA ac- 
tions under the principles of the new political party in 1939, which included the 
commission of war crimes and crimes against humanity, it is illogical for the Tribu- 
nal to exclude all this, stating that the crimes committed on that occasion were not 
criminal under the Tribunal's Charter, that at the time of the expansion of Nazi ag- 
gression, their members was reduced to groups of unimportant Nazi hangars (IMT 
1946, 96-97). The Tribunal made a similar statement for the Reich Cabinet, pointing 
out that the said organization could not be considered criminal for two reasons: (1) 
because it did not show that after 1937 it had acted as a group or organization; (2) 
because the group of accused persons is so small that members can be appropriately 
tried in appropriate cases without approaching the statement that the cabinet whose 
members were a criminal (Judgment, 1946:97). 

In an almost identical way, the Tribunal finds that the General Staff and the 
High Command do not have the characteristics of a criminal association, because an 
individual trial of their officers would achieve a purpose better than the required 
declaration, and a much more important reason is that they are neither group” in the 
sense of Article 9 of the Charter (IMT 1946, 98).'? 

The essential problem in defining a certain organization as criminal is in the 
stated Article 9 of the Charter, where, as today, there is a wide freedom of the prose- 
cution and judical councils to define a certain organization in a way that is in the 
interest of current international poliltics. 


aK 


The Tokyo Trial defined the issue of a criminal association as a crime of Pea- 
ce against Peace through: “...planning, preparing, launching or waging a declaraed 
or undeclared aggressive war, or a war that vilates international rights, treaties, agre- 
ements or beliefs or participation in a joint plan; conspiracies to achieve any of the 
above” (SPEIMTFFE 1946, Art. 5a). 

Analyzing the structure of the indictment, it can be noticed that all crimes 
against peace are systematized from counts | to 38, in such a way that all acts of 
committing the crime are stated in count 1, while in the remaining counts they are 
partially singled out as “conspiracy”, “association”, “planning”, “preparation” in 
relation to individual countries (Boister and Cryer 2008, 17—28). 

The specificity of the Tokyo process regarding the actions of Crimes against 
Peace were considered exclusively through the actions of individuals, while the 
common goal of the organization to which they belonged was neglected. 


In the context of this claim, the case of Iwane Matsui, a general who informed 
the Japanese diplomatic representatives in Nanking and Tokyo (IMTFE 1948, 572), 


"? Article 9 (1) of the Charter of the Intemational Military Tribunal provides: “At the trial of any indi- 
vidual member of any group or organization the Tribunal may find (in respect of any act for which an 
individual may be convicted) that the group or organization whose individual he was is a group or 
organization of which the individual was a member of a criminal organization. 
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about the crimes committed by the Japanese leadership, but they as an “organiza- 
tion” bore no responsibility. 

Of particular interest is the case of human experimentation in Ishii network 
units, which were systematically conducted by Unit 731 and Unit 1644, and there 
are reports from the US military that the general outlines of these programs are 
known to them (Keiichi 2005, 4). The first phase resulted in the Sanders Report 
(November 1, 1945) and the Thomson Report (May 31, 1946), which presented in- 
formation on bacterial bombs but left out the topics of human experimentation or 
biological weapons testing (Keiichi 2005, 8). The direction in which the investiga- 
tion of this case was moving is sufficiently indicated by the fact that Douglas Mac- 
Arthur, in his capacity as Supreme Commander of the Allied Forces, forwarded a 
letter to Washington on May 6, 1947, stating the existence of significant data de- 
rived from Ishii's statement with this information is most likely to be retained in 
intelligence channels, which is why it will not be used as evidence of war crimes 
(Gold 2003, 109). 

The avoidance of war crimes indictment through human experiments was in- 
terrupted by a request from the Russian prosecutor's office to IMTFE in 1947 for a 
formal interrogation of Shiro Ishii, Hitoshi Kikuchi and Kiyoshi Ota regarding the 
Unit 731 BW experiments and “mass murder cases as a result of these experiments” 
(Cunliffe 2007, 5). What remains unclear in this case is why the entire procedure 
was initiated before the national court of the USSR, and not before ICTFE, and why 
the activities of this unit were not presented by the organization for a joint criminal 
enterprise, but by the individual responsibility of each of its members? 

The answer to this question should be sought in the interests of the parties to 
the proceedings, whose background is not difficult to understand. 


Contemporary concepts of criminal association 


The concepts of criminal association in the second half of the XX century un- 
derwent partial changes in relation to the Nuremberg and Tokyo proceedings. In the 
Nuremberg and Tokyo trials, within each incriminating act (count of the indictment), 
the existence of a special form of act specific to a criminal association is empha- 
sized, while in the modern understanding, individual acts of committing a criminal 
association can be reported through individual responsibility for crime in the Statute. 

The common provision of Article 7/6 (1) of the ad hoc Statute (ICTY and 
ICTR) prescribes individual responsibility as follows: “A person who has planned, 
instigated, ordered, committed or otherwise aided and abetted the planning, prepa- 
ration or execution of a criminal offense acts...bears individual criminal responsibil- 
ity ’— depending on the official position and authority at his disposal. 

By linking the acts of execution prescribed in individual responsibility with 
the incriminated acts in the Statute (etc. war crimes, crimes against humanity, geno- 
cide, aggression), it enables the competent subjects in the procedure to qualify the 
incriminated act as more serious (implementing the existence of a joint criminal 
enterprise). 
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The advantage of this determination of a criminal association is that it enables 
a broader view of the facts by the court chambers and the connection of incriminated 
actions through the joint action of several related cases whose goal is the same, but 
on the other hand such a system allows easier abuse. 

If the cases of Jadranko Prlic et al. with the case of Radovan Karadzic et al. it 
would be noted that in both cases the existence of a “joint criminal enterprise” was 
noted, with the ICTY defining as the goal in the first case: “permanent removal and 
ethnic cleansing of Bosnian Muslims and other non-Croats” (ICTY, IT-04-74-T, 
par. 15), and in the second case, “the permanent removal of Bosnian Muslims and 
Bosnian Croats from the territory of BiH, to which the Bosnian Serbs claimed the 
right.” (ICTY, IT-95-5, par. 6). Based on the comparison, in both cases the exis- 
tence of individual responsibility enshrined in Article 7 (1) of the Statute, which 
corresponds to the elements of a criminal association, is confirmed, but the obvious 
abuse is that the ICTY defines exactly the same acts of execution as completely 
different crimes - Genocide). 

This institute creates problems if it is often emphasized, because it affects 
both the objectivity in the work of the international criminal court and the public 
opinion of the international community. In many cases, the ICTY emphasized that 
legitimate institutions such as the JNA, VJ, MUP of the Republic of Serbia, as coer- 
cive bodies engaged in protecting the integrity and territorial sovereignty of the 
SFRY and the Republic of Serbia, acted as organizations of a joint criminal enter- 
prise. 

This one-sidedness often came to the fore, as the ICTY in many cases used 
this institute in chosen words or simply avoided it when it came to other national 
entities in the former Yugoslavia. Among such examples is the formation of the 
mercenary detachment “El Mujaheid”, within the 3rd Corps of the ABiH, whose 
ritual crimes were carried out in the camps Kamenica and Livade in Zavidovici, as 
well as in the wider area of Ozren and Vozuca (ICTY, IT-04-83, par. 14-50); or the 
action of the so-called. “Convict Battalions” together with HV and HVO forces ma- 
de up of 200 to 300 soldiers led by Mladen Neletilic and Vinko Martinovic in the 
campaign against Bosnian Muslims in Mostar, including camps in Mostar, Listica, 
Siroki Brijeg and Ljubiska (ICTY, IT-98-34, par. 10-14). 

RK 

Defining the concept of a criminal association is much simpler when in one 
procedure the victim is unequivocally different from the perpetrators of the crime. 
Such a procedure is inherent in the ICTR. After the assassination of Rwandan Presi- 
dent Juvenal Habyarimana, members of the Hutu majority population blamed mem- 
bers of the Tutsi minority for committing horrific extermination crimes. 

During the interim government of Rwanda from April 8 to July 17, 1994, the 
achievement of the goal of the joint criminal enterprise reached its culmination, and 
each of the accused could be considered a member of a criminal association. In the 
case of Bizimungu et al. (Bizimungu et. Al.) Four ministers in the government are 
accused of: “Conspiracy to commit genocide, genocide, complicity in genocide, 
direct and public incitement to genocide, crimes against humanity and violation of 
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Article 3 of the Geneva Conventions and the II Permit Protocol prescribed in Artic- 
les 2, 3, 4 of the Statute of the Tribunal” (ICTR-99-50-I). This concept of indictment 
was the basis for the prosecution of most defendants, although the outcome of the 
proceedings did not always result in imprisonment. 

Evaluating the individual responsibility of the accused for the acts of execu- 
tion pursuant to Article 6 (1) of the Statute, with the elements prescribed in the in- 
troductory part of the indictment, the ICTR identified several political and militant 
organizations that had a specific criminal enterprise background. 


At the top of the organizational pyramid was the National Revolutionary 
Movement for Development of Rwanda (MRND), whose campaign consisted of con- 
trolling and managing the party's committees through an organized, central- 
command militia body that would respond to their call to attack, kill and destroy the 
Tutsi population (ICTR-98-44, par. 24). An active role in achieving this goal was 
taken by the Cabinet of the Ministry of Defense, the High Command of the Rwan- 
dan Army (Presidential Guard, Para-Commando Battalion and Reconnaissance Bat- 
talion, including commanders for military operations by sector) whose function was 
reflected in training and distribution of weapons to militias liquidation, plans for 
massacres targeting the Tutsis and moderate Hutus, as well as their direct involve- 
ment (ICTR-97-34-I, par. 5.1-5.2). At the local level, the gendarmerie and para- 
militia forces INTERAHAMWE took an active role in the implementation of the set 
goal of extermination. 


aK 


The Rome Statute, according to the principles of the ICTY and ICTR, pre- 
scribed criminal association in the provisions of Individual Criminal Responsibility. 
Article 25 (3) (d) of the Rome Statute states the responsibility of an individual if: 
“Contributes in any other way to the commission or attempted commission of a 
criminal offense by a group of persons acting with a common purpose, provided 
that: (1) a criminal offense within the jurisdiction of the Court; (II) it was carried 
out with knowledge of the intent of the group, (III) in connection with the crime of 
genocide.’”’ Analyzing the content of this provision, certain gaps and ambiguities can 
be noticed. Bearing in mind that the process of codification of international crimes 
has been specially activated since 1946 and is still ongoing, it is incomprehensible 
that in the sphere of law it is still not clearly defined what is considered a group of 
persons. On the other hand, the vagueness of the said norm is reflected in the sense 
that the act of a criminal association should be within the jurisdiction of the Court, in 
order to emphasize the connection with the criminal offense of genocide. If the ac- 
tivities of a criminal association are aimed exclusively at genocide, does that mean 
that in the case of aggression, the conditions for the existence of a criminal associa- 
tion are not met? 

Having in mind the above concepts of criminal association, many facts di- 
rectly indicate that: Great Powers are those who often identify or define norms that 
certain countries classify as a special normative universe some of those states that 
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are subject to intervention (Simpson 2004, 6). Consequently, it is necessary to ask 
whether the administrations of such states can be defined as a criminal association 
and what do such administrations undertake to conceal their common goal by abus- 
ing international law? 


Abuse of international law in covering up a criminal association 


In the past seven decades, international law has not reached the peak of pre- 
serving humanity, but its bottom. Some governments and multinational companies 
have distorted the essence of many international regulations by looking for excuses 
to gain material benefits. After the material goals were achieved, the appetites in- 
creased and expanded to the spiritual, intellectual and physical integrity of each in- 
dividual, which represents nothing but the final seal of the agreement of groups or 
organizations with the characteristics of a criminal association. Such words represent 
a severe indictment for modern humanity, but many events unfortunately confirm 
the existence of such tendencies. 

The influence of private companies is always related to the appropriation of 
sources of certain energy sources, which is especially evident in the case of the An- 
glo-Iranian oil company, today known as British Petroleum. The company's business 
data from 1948, according to which it earned 61 million pounds, speak of the way of 
doing business, of which only 9 million pounds were set aside for Iran, where oil 
wells are located, while the British tax service earned about 28 million pounds. only 
in the form of income tax (Ganzer 2018, 70). Iranian Prime Minister Mohamed 
Mossadik pointed out this issue before the UN as a form of British interference in 
the internal problems of a country, but instead of supporting and respecting the pro- 
visions of the UN Charter, he saw the CIA create a degree of violence by bribing 
soldiers and street dredgers. he was sentenced to life imprisonment (Ganzer 2018, 
69-74). The end result of such actions was reflected in the establishment of a suit- 
able government in which two permanent members of the Security Council will be 
privileged in the export of oil from Iran. 

When the legitimately elected president of Guatemala, Jacobo Arbenz tried to 
introduce agrarian reform as part of the expropriation of land that exceeds 270 hec- 
tares, he clashed with the interests of the American company United Fruit, one of the 
largest banana exports in the world, whose majority shareholder was CIA Director 
Allen Dallas. his brother John Foster Dallas, which resulted in the launch of secret 
actions against President Arbenz (Ganzer 2018, 79-81). The war that was launched 
against Guatemala in 1954 grossly violated not only the Charter of the United Na- 
tions, but also the Charter of Organizations of American States (Ganzer 2018, 83). 

In both cases, the management of private companies used their privileged po- 
sition and connection with the political structures of the home countries in the plan- 
ning, preparation and realization of the goal, which fully corresponds to the goal of 
the joint criminal enterprise. 
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Destructive methods of shaping states in accordance with globalist goals have 
been tested in the former Yugoslavia, compromising the purity of Chapter VII of the 
UN Charter. Instead of protecting world peace, the political administrations of nine- 
teen highly developed NATO member states have supported the secessionist policies 
of a terrorist organization such as the KLA, conscious or unaware that only two dec- 
ades later it will allow ISIS members to cross the corridors they created in the Bal- 
kans. create a problem for the whole of Europe. This claim is sufficiently supported 
by the fact that the actions of the KLA, supported by about 1,000 mercenaries from 
Albania, Saudi Arabia, Yemen, Afghanistan, BiH and Croatia, operated under the 
supervision of about 100 British and German instructors (Pantelic 2008, 120). 
Therefore, what is happening in Europe today is a consequence of reckless moves, 
primarily by the Europeans themselves. 


The direct involvement of NATO members in the aggression against the FRY, 
not only violated many declarations, protocols and conventions on the use of banned 
missiles and ammunition, but also violated all international treaties and charters on 
respect for human rights. The issue of accountability for NATO acts has not yet been 
raised. What further re-examines the goals of NATO's activities sufficiently illus- 
trates the activity of only two private companies in Kosovo and Metohija at the end 
of 2012 — “Envidity” and “Albright Capital Management.” 

The Canadian company “Envidity” is owned by retired NATO general, 
Wesley Clark, whose investments were supposed to be directed to the processing of 
coal ores in the so-called synthetic oil intended for launching fighter jets, with a 
capacity of two thousand liters per day (Popadic, 2016). Another company owned by 
former US Secretary of State Madeleine Albright focused on providing postal and 
telecommunications services by applying for the purchase of 75% of companies in 
Kosovo and Metohija, as well as investments in road infrastructure (Popadic, 2016). 
The leading figures of both companies, thanks to their position and activities during 
the aggression in 1999, contributed to the current stagnation of the electricty econ- 
omy and infrastructure in Republic of Serbia, which indicates the true essence of the 
sacrifice of the Albanian and Serbian populations. 


The limits of selfishness and hypocrisy are sufficiently illustrated by the 
claims of Lawrence Summers, former director of Harvard and secretary of finance of 
the USA, according to which: “Pollution harmful to health should be linked to those 
countries where it will cause the lowest costs, and these are the countries with the 
lowest wages.” (Chomsky 2008, 121). His claims recognize the framework of the 
Malthusian theory, because the depletion of stockpiles of bacteriological weapons 
(prohibited by the Hague Conventions and the special Geneva Protocols of 1925) 
does not only pollute the ecosystems of the poor, they are transmitted to the entire 
human population through land, water and air. Today, they are victims of viral or 
bacteriological agents, and tomorrow they may become part of a more advanced 
technological endeavor. Behind every tragedy for human society lies the meanness 
of a criminal association. The criminal association has become a reality. Leaving the 
legal framework in its definition and punishment, he is given the opportunity to con- 
tinue the abuse at all levels, where sanctions are increasingly absent, and notorious 
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facts instead of being used to initiate criminal proceedings, grow into a reason to 
ridicule and claim the so-called “conspiracy theories”. This practice needs to change. 


Conclusion 


In modern society, the goals of criminal associations are becoming more and 
more transparent, and on that occasion, no international institution is doing anything 
to prevent the consequences that result from their actions. 

The fact is that the criminal association is in a way emphasized in the Rome 
Statute as a form of individual responsibility, but that does not solve the problem of 
organized action. In order to overcome such a problem, it is necessary to implement 
special provisions in the provisions of Roman law, ie an international act in the form 
of a general binding Charter, which define the issue of a joint criminal enterprise. 

One of the solutions could be to define a special crime that would be punish- 
able at the international level. The second variant could consist in supplementing the 
criminal offenses implemented in the Rome Statute, as a qualified (more serious) 
form of committing criminal offenses. The third option would be a combined solu- 
tion of the previous two options, with the introduction as such in the national legal 
framework. 

In this way, two effects would be achieved: (1) different interpretations of 
individual or objective responsibility by subjects in international proceedings — be- 
fore the International Criminal Court — would be prevented, (2) any proceedings 
with elements of a joint criminal enterprise would be so transparent that In all coun- 
tries, citizens were aware of the immediate threat and risk to their and their families' 
livelihoods — enabling them to take direct action before national criminal courts. 
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